
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion
o f

Ard Rental  Corp.

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Highway Use Tax
under Art ic le 2I of  the Tax law for the Period
10/3 r /71  -  12 /31 /7s .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 t h  d a y  o f  O c t o b e r ,  1 9 8 4 .

AT'FIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Stat.e Tax Commission, that he is over 18 years of age, and that on the
5th  day  o f  0cLober ,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Ard Rental  corp.,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Ard Rental  Corp.
264 North Henry St. .
Brooklyn, NY 17222

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United Stat.es Postal
Service within the State of New York.

e r  o a
pursuant to Tax La sec t ion



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12221

0ctober  5,  7984

Ard Rental Corp.
264 North Henry St.
Brooklyn,  NY I I222

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 510 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must,be comnenced in the
Supreme Court of  the State of New York, Albany County, within 30 days from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureau 's  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ARD RENTAL CORP. DECISION

for  Revis ion of  a Determinat ion or  for  Refund :
of Highway Use Tax under Article 2L of the Tax
Law for  the Per iod October 31,  1971 through :
December  31 ,  I 975 .

Peti- t ioner,  ARD Rental  Corp. ,  264 North Henry Street,  Brooklyn, New York

II222, f i led a pet i t ion for revision of a determinat ion or for refund of

highway use tax under Art ic le 2L of the Tax Law for the period October 31, L97l

through December 31, L975 (Fi1e No. 2298L).

A fornal hearing was held before Arthur Brayr Hearing Off i -cer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on May 25 ,  1984 a t  9 :15  A.M.  Pet i t ioner  appeared by  Ar thur  Arno ld ,  Secre tary -

Treasurer.  The Audit  Divis ion appeared by John P. Dugan, Esq. ( Irwin Levy,

E s q .  r  o f  c o u n s e l ) .

ISSUES

I.  Whether  pet i t ioner ,  a lessor  of  t ra i lers,  is  l iab le for  t ruck mi leage

taxes on t ra i lers leased to carr iers which operated vehicular  uni ts  on New York

State h ighways.

I I .  Whether  the ut i l izat ion by the Audi t  Div is ion of  a test  per iod in

calculat ing the t ruck mi leage tax due was proper.

FINDINGS OF FACT

1.  On Apr i l  15 ,  1976 the  Aud i r  D iv is ion ,  as  the  resu l t  o f  a  f ie ld  aud i t '

issued an Assessment of Unpaid Truck Mi leage Tax to pet i t ioner ARD Rental  Corp.
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( | 'ARD Rent,al")  in the amount of $36,299.25 plus penalty and interest of  $7,259.75

a n d  p e r m i t  f e e s  o f  $ 6 0 . 0 0  f o r  a  t o t a l  d u e  o f  $ 4 3 , 6 1 9 . 0 0 .

2. The assessment of truck mileage tax was calculated by examining

pet i t ionerrs records during the third quarter of.  L974 in order Lo ascertain

whether ARD Rentalrs customers had truck rnileage tax permits and paid truck

mileage tax. The auditor proceeded by attr ibut ing f i f ty mi les of t ravel per

day to each trailer which did not have a permit. The mi.leage was then urultiplied

by the average number of working days per quarter and by the tax rate in order

to ascertain the amount of tax due during the third quarter of L974. The

amount of tax found due was then nultiplied by the nunber of quarters during

the audit  per iod result ing in the assessment of $36r299.25.

3. Pet i t ionerrs records were suff ic ient to determine the actual amount of

i ts t ruck mi leage tax l iabi l i ty.

4.  As the result  of  a ser i-es of conferences, wherein addit ional informatlon

was submitted, the amount of truck mileage tax asserted to be due was reduced

to  $4 ,314.25  p lus  permi t  fees  o f  $60.00  and s inp le  in te res t .

5.  During the periods in issue, ARD Rental  was in the business of leasing

t ra i le rs .

6. At the hearing, pet i t ioner submitted a ser ies of equipment lease

agreements in an attempt to establ ish that addit ional carr iers had truck

ni leage tax permits.  None of the equipment lease agreements pertained to the

third quarter of L974 which was the quarter examined by the Audit Division.

7. At the hearingr pet i t ioner argued that there is no pract ical  way for

i t  to ver i fy whether a customer has a proper perni t .  Some of i ts customers

sign leases using a name which is different from the name under which the



customerrs permit  was issued.

by the delay in conducting the
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Last ly ,  pet i t ioner  argued that  i t  was preJudiced

aud i t .

CONCLUSIONS OF LAW

A. That section 503 of the Tax Law imposes a highway use tax for the

privilege of operating any vehicular unit upon the public highways of New York

State. The tax is imposed upon the carr ier " . . .except that where the carr ier

is not the owner of such vehicular uni t ,  the tax shal l  be a joint  and several

l iabi l i ty upon both.r t  (Sect ion 503 of the Tax Law). Since pet i t ioner leases

the trailers involved herein, the Audit Divisi-on properly concluded that

pet i t ioner was l iable for the highway use tax at issue (see Matter of Farrel l

Lines, Inc.,  State Tax Courmission, February 22, f980).

B. That the use of a one quarter test per iod to determi-ne pet i t ionerfs

tax l iabi l i ty over a period of seventeen quarters, when pet i t i .onerrs records

were suff ic ient to determine the exact amount of tax due, was improper (see

Mat te r  o f  Baby lon  Mi lk  &  Cream Co.  v .  Braga l in i .  5  A .D.2d  7L2,  7 I3 ,  a f f rd .  5

N.Y.2d  736;  Mat te r  o f  Evans  Truck ing  Co. ,  S ta te  Tax  Commiss ion ,  JuLy  26 ,  1983;

see  a l so  Ma t te r  o f  Cha r ta i r ,  I nc .  v .  S ta te  Tax  Cor rm. ,  65  A .D .2d  44 ) .  The re fo re ,

only that port lon of the assessment based on an actual audit  of  pet i t ionerrs

records, that is,  the third quarter of 1974, can be sustained. In accordance

with Finding of Fact r '6r ' ,  i t  is noted that no adjustment to the tax found due

during the third quarter of I974 is warranted since none of the documents

produced by pet i t ioner at the hearing pertained to the third quarter of.  1974.

The remaining port ion of the assessment,  with the except i-on of s iurple interest

based upon the tax found due during the third quarter ot L974 and permit  fees,

is cancel led.



C.  Tha t  t he  pe t i t i on

Conclusion of Law ttBtr and

DATED: Albany, New York

OcT 0 5 1984
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of ARD Rental  Corp. is granted only to the extent of

i s ,  in  a l l  o ther  respec ts '  den ied .

STATE TAX COMMISSION

PRES


